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COUNTER STATEMENT OF QUESTIONS INVOLVED 

In the opinion of appellee the questions are: 

In a prosecution for violation of that portion of the 
Vagrancy Act denominating as a vagrant “Any person who 
wanders about the streets at late or unusual hours of the 
night without any visible or lawful business and not giving 
a good account of himself 

1. May evidence of association with a known prostitute 
be introduced as tending to prove an element of the offense? 

2. Is proof of a lawful means of support a complete de¬ 
fense to the charge or material thereto? 

3. Is the statute upon which the charge is based so vague 
and indefinite as to render the conviction an unconstitu¬ 
tional deprivation of due process? 
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I 

BRIEF FOR APPELLEE I 


COUNTER STATEMENT OF THE CASE i 

Appellant was charged in the Municipal Court for ithe 
District of Columbia and convicted of being a vagrantj to 
wit, “a person’who wanders about the streets at late ind 
unusual hours of the night without any visible and lawful 
business and not giving a good account of herself.” - | 
The arresting officer testified to about twenty occasions 
between February 22 and March 13, 1951, when he saw Ap¬ 
pellant standing or loitering on the streets at night. M^ny 
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of these occasions were as late as one and two o’clock in the 
morning. On some occasions she was standing in front of 
restaurants or lunchrooms. On some occasions she was 
alone; on other occasions she was talking with men; and on 
several occasions she was with one Doris Richardson, a 
known and convicted prostitute. On various occasions the 
officer asked why she was on the streets at such hours. 
Once she replied she was on her way home and once that 
she was “just out.” On one occasion the officer asked her 
“how business was” and she in turn asked if he had $10 
to spend. Another time when he asked why she was on the 
street she replied that she was doing nothing wrong and 
when he then asked how business was she stated that no 
one had any money. On still another occasion when he 
asked why she was on the street at 1:50 a.m., she said he 
should not ask that and she then laughed. On the night of 
the arrest at about 12:05 a.m., the officer saw her and asked 
why she was on the street. She replied that her husband 
was drunk in a lunchroom and that she was going home, and 
upon inquiry she said she “had left Doris down at Monty’s 
place.” The arrest was then made. 

Appellant testified that she knew the officer was a police¬ 
man and had seen him many times but had no reason to 
fear him because she was committing no crime, and that she 
recalled talking to him only on three occasions, including 
the time of the arrest. She further testified she was mar¬ 
ried and lived with her husband, from whom she received 
over $200 a month. She gave no explanation for being on 
the streets at late hours. Her record of having been con¬ 
victed four times for soliciting prostitution and once for 
pandering was admitted to be accurate. 

Appellant was upon conviction sentenced to sixty days 
imprisonment. The judgment was appealed to the Mu£i- 
cipal Court of Appeals for the District of Columbia which, 
in an unanimous opinion, affirmed the conviction on August 
6, 1951. 





Petition for review of that judgment was filed in t^is 
Court and appeal therefrom was allowed by order of this 
Court dated October 6, 1951. i . 


SUMMARY OF ARGUMENT 


While the courts will not countenance any theory in ^e 
criminal law of "guilt by association,” the cha^cter of the as¬ 
sociates of an alleged vagrant is material to determine whet^ier 
her mode of life is such that crime may likely flow from iL i^d 
more particularly, the character of one’s associates on a partici]|lar 
occasion may well be material to the issue of whether the indiifid- 
ual is engaged in a visible or lawful business while on the stijeet 
at a late or unusual hour of the night. Accordingly, proof tjbat 
appellant in the instant case was associating with a known pro^- 
tute during the period when her status as to vagrancy was| in 
question was properly introduced into evidence; but, ajognmibg, 
arguendo, that it was not, the error was harmless. Since {ap¬ 
pellant acknowledged that she herself was a known prostitut<t it 
can hardly be said that her association with another prosdtjite 
could have created a prejudice against her in the mind of ^e 
Court which would not in any event spring from her own adniis- 
sion. I 

Neither is there substance in appellant’s contention that unepn- 
troverted proof of a lawful means of support entitled her to |an 
acquittal That portion of the Vagrancy Act under which Ap¬ 
pellant was prosecuted does not denominate the negation of a 
lawful means of support as an element of the oflense and con¬ 
sequently its affirmation in defense of the charge is immateiiial 
and of no eflect. I 

The third question raised by this case—whether the 8th para¬ 
graph of the first section of the Vagrancy Act, 55 StaL 808, C^h. 
589, § 1, is sufficiently definite and explicit to support a prose^- 
tion under applicable constitutional principles—^is one which Im 
not hitherto been specifically raised, and thus was not answer^ 
by the Municipal Court of Appeals. The answer to this question 
is not difficult, however. Vagrancy statutes of this charac|ter 
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have been hdd to be valid as against a charge diat they are 
beyond the scope of the l^islatnre to enact because they con- 
sdtnte an inherent infringement of the rig^t of the individual 
in requiring him to make revelations in order to avoid crimind- 
ity. The words ^good account” or the like in criminal statutes 
have been held to be generic in their character but neverthless 
to constitute a reasonably ascertainable standard of gmlt upon 
which trial or conviction may be maintained and, when con¬ 
sidered in the light of the due process clause of the Fifth Amdid- 
ment and in coimection witii the other elements necessarily to 
be proved to support a conviction pursuant to the pertinent , sec¬ 
tion of the Vagrancy Act, do not deprive a defendant of due pro¬ 
cess of law. 

ARGUMENT 

I 

Evidence relating to the appellant’s association with a known 
prostitute was properly introduced. 

There is a sound reason by which the introduction of evi¬ 
dence respecting the association of appellant with a known 
prostitute may be justified in a vagrancy prosecution. While 
it is certainly so that an association with criminals or per¬ 
sons of ill repute will not permit an inference of the com¬ 
mission of a particular crime,^ proof of the existence of 
the status of vagrancy requires singular treatment. This 
Court has said in District of Columbia v. Runt, 82 U. S. 
App. D. C. 159, 161, 163 P. 2d 833, 835: 

“A vagrant is a probable criminal; and the pur¬ 
pose of the statute is to prevent crimes which may 
likely flow from his mode of life. Hence the statute 
denounces and makes punishable being in a condi¬ 
tion of vagrancy rather than, as contended by the 
appellant, the particulars of conduct enumerated 

1 See Ann. in 92 A. L. R. 1228. 





in the statute as evidencing or characterizing sucl^ 

. condition.^’ • 

- r.. 

Since the gravamen of the proceeding is the condition or 
mode of life of appellant, all evidence bearing upon whether 
appellant is a potential menace'to the community is pslrt of 
the res gestae. Sound judicial reasoning is available to 
establish that the character of the persons with whoin an 
individual associates bears a very real relationship to the 
potentiality of commission of crime by that individual. 
Chief Justice Crane of the Court of Appeals of New lYork 
said in the case of People v. Fieri, et al., 269 N. Y. 31 199 

N. E. 495, 498: 


“The fact that the defendant is found consorting 
with thieves and criminals shall be prima faci^ 
evidence that such consorting was for an unlawful 
purpose. Is this an unreasonable or unnatural prej 
sumption? Is there not here some rational relaj 
tion between the fact proved and the fact prej 
sumedi Mobile, J. & K. C. B. Co. v. Tumipseedi 
219 U. S. 35, 31 S. Ct. 136, 55 L. Ed. 78, 32 L. R. Aj 
(N. S.) 226, Ann. Cas. 1912A, 463. Does not exj 
perience warn us that when evil persons associate 
with those who commit crime or have repeatedl^ 
been convicted of violating the law, it is all to nd 
good purpose; such close association immediately 
suggests that some unlawful scheme is being con-| 
cocted?” 


Appellant’s argument that, even though a convicted 
prostitute, she is entitled to the unrestricted use of the 
streets to the same extent as any other person is one "^^ith- 
out flaw. However, no person, whether prostitute or not, 
may wander about the streets at late or unusual hours of 
the night without a visible or lawful business without obli¬ 
gation to account for his presence under the Vagrancy Act. 
When one known prostitute is in association with ano ther 
known prostitute under such conditions the inference that 




her presence presages the commission of crime is far 
stronger than if she were in the company of persons whose 
reputation was without blemish. Therefore, her presence 
in the company of another known prostitute not only lends 
support to general inferences respecting her mode of life 
and the crime it betokens, but also firmly supports the 
specific inference that her presence in that place at that 
time does not constitute “lawful business” under the statute 
and lends weight to the authority of the police ofiBcer to re¬ 
quire of her an account for her presence under such circum¬ 
stances.* A case closely in point is that of Morgan v. Com¬ 
monwealth of Virginia, 168 Va. 731, 191 S. E. 791, 111 
A. L. R. 62, in which the Virginia Supreme Court of Ap¬ 
peals considered a claim that a state statute denominating 
as vagrants those without lawfully acquired visible income 
consorting with certain specified criminals, among them 
prostitutes, was an infringement of the inalienable personal 
right to associate with others. The court however rejected 
the claim, holding in effect, just as did this Court in the 
Hunt case, supra, that the true issue was not whether the 
defendant had committed particular affirmative acts of con¬ 
sorting with particular persons of ill repute, such acts 
being simply conditions evidencing or characterizing a 
status of life, and refused to consider the case in the light 
of precedent striking down statutes making it a crime to 
associate with persons of bad reputation. See also New 
Orleans v. Postek, 180 La. 1048, 158 So. 553, Rogers v. 
District of Columbia, 31 A. 2d 649. 

In any event, should this Court hold that testimony con¬ 
cerning the association of appellant with a known prosti¬ 
tute was irrelevant to the issues at bar, reversal of the case 

2 See Clark v. District of Columbia, 34 A. 2d 711, 713, in which the Municipal 
Court of Appeals said: “WTien the arresting officer saw appellant loitering 
around the bus terminal, mingling with the crowd, and recognized him as a 
professional pickpocket, we think the officer was authorized to question him, 
and, upon his failure to gpve a good account of himself, to place him under 
arrest. If the officer must wait until a crime is actually committed, then the 
preventive purposes of the Act wholly fail.” 





should follow only provided such evidence was prejudicial 
to appellant. It requires strange reasoning indeed fori ap¬ 
pellant to state that, even though she herself admitted that 
she was a known and convicted prostitute with an unsa'lory 
record for soliciting, her defense was prejudiced by a refer¬ 
ence to an associate of hers as a known prostitute. By flak¬ 
ing the stand in her own defense, she brought her own 
criminal past into view and rested her hopes upon i the 
merits of her case rather than upon any assertion or infer¬ 
ence of good character. The character of her associates 
being no less unsavory than her own, the error in permitting 
reference to it, if any, was not prejudicial or harmful; [and 
consequently on this point the conviction should be affinjied. 


Proof of a source of lawful income did not sustain appcU^fs 

claim to acquittaL | 

This argument of appellant is founded upon a miscon¬ 
ception as to the effect of the various provisions of Section 1 
of the Vagrancy Act defining vagrants. The first and tMrd 
provisions of this section, relating respectively to the lloit- 
ering of pickpockets and felons in public places and to 
those persons leading an immoral or profligate life, p!|ace 
in issue the lawfulness of employment or of the soured or 
means of income; and in prosecutions under either of tt ese 
two provisions the failure of the prosecution to carry the 
burden of proof with respect to this condition affecting jthe 
vagrancy status would compel acquittal. However, the 8th 
provision of the statute, under which appellant was charged, 
makes no reference whatever to the financial status oi the 
defendant. 

It has been said in State v. Harlowe, 174 Wash. 227, 24 
P. 2d 601, 603 that: 

i 

I 

“ Society recognizes that vagrancy is a parasitic | 
disease, which, if allowed to spread, will sap the j 
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life of that upon which it feeds. To prevent the 
spread of the disease, the carrier must be reached. 

In order to discourage, and, if possible, to eradi¬ 
cate, vagrancy, our Legislature has enacted a stat¬ 
ute defining vagrant persons and penalizing them 
according to its terms.” 

The Congress of the United States, by enacting our local 
vagrancy statute, has taken the position that those who 
wander upon the streets at late and unusual hours of the 
night without a visible or lawful business, unable to g^ve a 
good account of themselves, are “carriers” of this social 
malignancy irrespective of their financial condition. The 
Municipal Court of Appeals, in its opinion in this case, 
succinctly disposed of this contention: 

“In some of the classifications or definitions under 
our statute, the absence of lawful means of sup¬ 
port or the absence of a fixed and regular abode, is 
material, but the eighth classification, under which 
appellant was charged, makes no reference to 
either of these features.” 

This contention of appellant can thus be debated further 
only upon either the theory that Congress unwisely phrased 
the statute or that the information must be impliedly 
amended to fit the argument, and neither is of sufficient sub¬ 
stance to belabor. 


Ill 

The statute under which the charge was preferred is a valid l^;is' 
lative enactment and does not infringe any Constitutional 
guarantee. 

IS 

Appellant’s first contention^that the eighth provision of 
the first section of the Vagrancy Act fails to set forth an 
ascertainable standard of guilt and therefore does not in¬ 
form appellant of the nature and cause of the accusation 
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against her and cites in support thereof United States y. L. 
Cohen Grocery Co,, 255 U. S. 81, 65 L. Ed. 516 and Con/n^y 
V. General Construction Company, 269 U. S. 385, 70 L. |EkL 
322. It is a premise too familiar in the law to be questiojued 
that any statute which by vague and indefinite verbiage 
fails to establish a standard by which criminality can be 
measured also fails to provide due process; but the usa of 
generic phraseology by the legislative draftsman, incfor- 
porating such phrases as “late and unusual hours“with¬ 
out visible or lawful business”, “good account” and ^he 
like, does not by any means condemn the statute to judi<^ial 
nullification. In the case of Nash v. United States, 229 Uj S. 
373, 377, Justice Holmes said: • The law is full of in¬ 

stances where a man’s fate depends upon his estimating 
rightly, that is, as the jury subsequently estimates it, sojme 
matter of degree.” Thus, in the case of Mahler v. Ehy, 
264 U. S. 32, 68 L. Ed. 549 a statute authorizing the deporta¬ 
tion of alien convicts determined by the Secretary of Lalk)r 
to be “undesirable residents” of the United States "v^as 
held valid and enforceable; in United States v. Shreveport 
Grain and Elevator Co., 287 U. S. 777, 77 L. Ed. 175J a 
statute requiring that in certain cases the quantity of fopd 
contained in a package be marked thereon, and allowing 
“reasonable” tolerances for error, was held suflBcien^ly 
definite to inform food producers with reasonable precision 
of their legal responsibility. Likewise in Washington 
Railway and Electric Company v. Distirct of Columbia, 
56 App. D. C. 134, 10 F. 2d 999, this Court held a regula¬ 
tion requiring the transit utility to enclose its motorm^n 
with a partition placed “as nearly as possible” to the locja- 
tion of the controls to be sufficiently definite to inform t^e 
company of the nature of its obligation. In Baltimore Of^ 
Ohio Railroad Co. v. Interstate Commerce Commission, 2^1 
U. S. 612, 55 L. Ed. 878, the statute tested limited the work 
hours of railroad employees except in cases of emergency. 
In reply to the argument that the statute was unconstitu- 
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tional becanse the defendant could not reasonably be ex¬ 
pected to determine when an emergency existed, Justice 
Hughes, speaking for the Court, said at page 620 of the 
United States report: 

“ • • • But this argument in substance denies to 
the legislature the power to use a generic descrip¬ 
tion, and if pressed to its logical conclusion would 
practically nullify the legislative authority by mak¬ 
ing it essential that legislation should define, with¬ 
out the use of generic terms, all the specific in¬ 
stances to be brought within it. In a legal sense 
there is no uncertainty. Congress, by an appropri¬ 
ate description of an exceptional class, has estab¬ 
lished a standard with respect to which cases that 
arise must be adjudged. 

For other cases upholding the use of generic phrasing in 
statutes attacked on constitutional grounds see: 

United States v. Brumfield, 85 F. Supp. 696 (“cor¬ 
ruptly”). 

Watson V. State, 16 S. E. 2d 426, 192 Ga. 679 
(“good reason to know”). 

People V. Guagliata, 200 N. E. 169, 362 HI. 427,103 
A. L. R. 1035 (“good faith”). 

State V. McGaha, 32 A. 2d 477,182 Md. 122, (“rea¬ 
sonable care”). 

It is apparent therefore that the appellant cannot defeat 
her conviction by obscure reference to general principles 
of constitutional law but must show their specific applicabil¬ 
ity, first, to vagrancy statutes and, second, to this particular 
statute. This, as will be seen, she cannot do. 

At 14 A. L. R. Anno. 1483, it is said: 

“‘At common law a “vagrant” was originally 
understood to be an idle person, without visible 
means of support, who, though able to work for his 
maintenance, refused to do so. The idea conveyed 
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by the word “vagrant” or “vagrancy” also had 
connected with it, and as a part of it, not only an I 
idle person, but one whose business, pursuit, or i 
occupation, or want of it, was vicious to society, j 
and one who loitered or stayed about immoral i 
places. The English vagrant acts, as in effect de¬ 
fined by old English statutes and referred to in 4 
Bl. Com. 169,® also tended to show that this was the 
idea of a vagrant. Under modern legislation of 
many of the states of the United States, vagrants | 
are defined to be and are punished for pursuing a i 
business or occupation or profession of a vicious, I 
illegal, or demoralizing tendency, and the idea con- j 
veyed and intended to be conveyed thereby was and I 
is as to the status, course of conduct, business, pur- | 
suit, or occupation of such persons who are de- j 
nounced as vagrants, and proven by showing many ! 
specific acts which make up their general course of j 
conduct, status, business, pursuit, or occupation, j 
in contradistinction to their committing a specific i 
act. The idea further is that such persons are ! 
denominated vagrants because their course of con- | 
duct, status, business, pursuit, or occupation is | 
habitual in its nature.’ Parshall v. State (1911) i 
62 Tex. Grim. Rep. 177,138 S. W. 759.” (Footnote 1 
3 supplied.) | 


3 Lewis’s Blackstonc (Fk)ok IV, Chap. 13 “Offenses against Uie Public Heal^i, 
and the Public Police or Elconomy”, p. 169) 1571: 

“Idleness in any person whatsoever is also a high offense against tjhe 
public economy. In China it is a maxim that if there be a man wpo 
does not work, or a woman that is idle, in the empire, somebody mu^ 
suffer cold or hunger, the produce of the lands not being more than suffi¬ 
cient, with culture, to maintain the inhabitants; and. therefore, though 
the idle person may shift off the want from himself, yet it must in the 
end fall somewhere. The court also of Areopagus, at Athens, pimish|sd 
idleness, and exerted a right of examini^ every citizen in what manner 
he spent his time; the intention of which was (z) that the .\theniah8. 
knowing they were to give an account of their occupations, should folldw 
only such as were laudable, and that there might be no room left for su^ 
as Uved by unlawful arts. The civil law expelled all sturdy vagrants fro^ 
the city: (a) and, in our own law, all idle persons or vagabonds, whom 
our ancient statutes describe to be ‘such as wake on the night, and sle^p 
on the day, and haunt customable taverns and ale-houses, and riots aboi^t. 
and no man wot from whence they came nor whither they go,’ or such ^ 
are more part.icularly describe by statute 17 Geo. II. c. 5, and divided 
into three cla.sses,—idle and disorderly persons, rogues and vagabonds, arid 
incorrigible rogues: * * j 


To the same general effect is this Courtis opinion-in the 
Hunt case supra. The le^slative history of the present 
Vagrancy Act contained in Senate Report No. 821 of the 
77th Congress, 1st Session fairly indicates the necessity 
for the changes and additions to ^e common law definition 
of vagrancy and the mechanics by which these statutory 
alterations came to pass."* 

“REPORT 

“[To accompany H. R. 5757] 

“The Committee on the District of Columbia, to whom was referred the bill 
(H. R. 5757) to define and punish vagrancy in the District of Columbia, and 
for other purposes, having considered the same, report favorably thereon with 
the recommendation that the bill do pass without amendment. 

“A bill s i milar in character,-known as H. R. 544S, was favorably reported 
by this committee and passed by the Senate, September 17, 1941, the House 
of Representatives having passed it Au^iust 13, 1941. 

“This bill was transmitted to the President, but on September 29, 1941, was 
returned to the House of Representatives without the approval of the Pru¬ 
dent for the reasons stated in House Document 392, ^venty-seventh in¬ 
gress, first session. The veto message is set forth below in full. 

“The present bill (H. R. 5757) was passed by the House, October 21, 1941, 
and is in precisely the same form as H. R. 5448, except that it omits the 
clauses to which the President objected in his veto message. The purpose 
of the bill was approved in the veto message and that purpose is explained in 
the report of the Senate Committee on the District of Columbia (Rept. No. 
659, 77th Cong., 1st sess.) which accompanied H. R. 5448. A copy of tlmt 
report is set forth below in full. 

“[H. Doc. 392, 77th Cong., Ist sess.] 

“MESSAGE FROM THE PRESIDENT OF THE UNITED STATES RE¬ 
TURNING WITHOUT APPROVAL THE BILL (H. R. 5448) TO 
DEFINE AND PUNISH VAGRANCY IN THE DISTRICT OF CO¬ 
LUMBIA, AND FOR OTHER PURPOSES 

"To the Houte of Representatives'. 

“I return herevdth, without my approval, a bill (H. R. 5448) to define and 
punish vagrancy in the District of Columbia, and for other purposes. 

“The purpose of the legislation is highly commend^le. It seeks to 
strengthen the yag^cy laws prevail!^ in the National Capital. I am in¬ 
formed that legislation on this subject is necessary in order to enable the local 
authorities properly to cope with crime in the District of Columbia. The 
bill contains many provisions that constitute an improvement over pyiating 
law. Unfortunately, however, there are two provisions in the bill-that appear 
objectionable. . • , * 

; “Section 1 of. the bill contains a number of clauses defining-a ‘vagrant.' 
.ClaiM« 6 of tlm:,section would include within that category—^“any able-bodied 
person who lives in: idleness upon the wages, earnings, or property of any 
person having no 1^1 obligation to support-him. This d efini tinn is so 
broadly and loosely drawn that in many cases it would make a vagrant of an 
adult daughter or son of a well-to-do family who, ^oug^ amply provided 
for ^d not guilty of any improper or unla-t^l conduct, has no occupation 
and is dependent upon parental support. 
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‘^Under clause 9 of said section ^any person leading an idle life * * ^ and 
not giving a {(ood account of himself would incur guilt and liability to piinish- 
ment unless he could prove, as required by section 2, that he has la^ul mrans 
of support realized from a lawful occupation or source. What constitutes head¬ 
ing an idle life’ and ‘not giving a good account of oneself is not indicated by 
the statute but is left to the determination in the first place of a police dfficer 
and eventually of a ju^e of the police court, subject to further review in 
proper cases. While this phraseology may be suitable for general p 
a definition of a vagrant, it does not conform with accepted 
legislative practice as a definition of a criminal offense. I am not wiL 
agree that a person without lawful means of support, temporarily or 
wise, should be subject to the risk of arrest and punishment imder provisii^ as 
indefinite and uncertain in their meaning and application as those employed 
in this clause. 

“It would hardly be a satisfactory' answer to say that the sound juc^;^ent 
and decisions of the police and prosecutii^ officers must be trusted to invoke 
the law only in proper cases. The law itself should be so drawn as not to 
make it applicable to cases which obviously should not be comprised \iithin 
its terms. 

“For these reasons I feel that it would be well if this legislation reonved 
further consideration at the hands of the CJongress and, therefore, feel, con- 
straind to return the bill without my approval. i 


“Franklin D. Rooseveltl 


‘The White House, September 29, 1941 • 


“IS. Rept. No. 659, 77th Cong., 1st scss.l : 

“The Comjnittee on the District of Columbia, to whom was referted th^ bill 
<H. R. 5448) to define and punish vagrancy in the District of Columbia, and 
for other purposes, having considered the same, report thereon favorably ^ith 
the recommendation that the bill do pass. I* 

“This bill resulted from a recommendation of the House District Committee 
adopting a report of the special committee created for the.purpo^ .of in- 
’■ vestigating the police situation and the matter of crime in the District of 

Columbia. In the course of the long hearings, at which many police, officials 
and others testified, it was stated that one of the principal nee^ to assiM in 
correcting the existing criminal situation in the District of Columbia is the 
- .strengthening of the existing vagrancy law. For many years it has been' felt 

by the court, prosecutors, and police that the existing statute relating to 
vagrancy in the District of Columbia is inadequate. This is particularly true 
’ in dealing with peisons known by their record or confession to be pickpockets, 

^ theives, burglars, confidence operators, or felons, who operate in the District 

of Columbia and prey upon not only the loc^ citizenry but also visitors 
from many States of the Union, who come here to view inaugurations | and 
other national events. 

“The principal defect of the v'aptincy law is found in the fact that uhder 
' the existing statute it is necessary, in order to obtain conviction, to prove that 

^e person arrested and charged as a v^rant h^ ‘no visible or lawful m^ans 
of support.’. The appellate court of this jurisdiction has held that a person 
possessed of funds, without regard to the source from which they were derilved, 

[ cannot be convict^. To illustrate this, the appellate court held that a kniown 
prostitute who had a bank account of $1,000 was not amenable to the statute, 
and this notwithstanding the fact that it might be shown that said funds ijrere 
derived from immoral acts. To correct this situation the phrase in question 
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Despite the demonstrated need for a vagrancy act, the 
careful review of the provisions of the Act by both Houses 
of Congress and the President of the United States, and 
its ensuing revision, the appellant takes the view that its 
eighth provision is unconstitutional and primarily relies 
upon three cases holding nugatory statutes and ordinances 
claimed analogous to the one here considered. These cases 
are Ex parte Hudgi/ns, 86 W. Va. 526, 103 S. E. 327, 9 
A. L. R. 1361; People v. Belcastro, 356 Ill. 144, 190 N. E. 
301, 92 A. L. R. 1223 and Stoutenburgh v. Frazier, 16 App. 
D. C. 229, 48 L. R. A. 220. The latter case was decided 
under a statute which in etfect simply provided that “sus¬ 
picious persons’^ could be charged and convicted in the 
manner of vagrants. The Belcastro case was decided under 
a statute that permitted the punishment of one “reputed 
to be” an habitual violator of law or within a specific cate¬ 
gory of felons. The Hudgins case was decided under a 
statute which permitted the punishment of able-bodied men 
who failed to engage for at least 36 hours a week in some 
lawful business. These cases are all distinguishable from 
the instant case in that, as was said in City of Portland v. 
Goodwin, 210 P. 2d 577, 582, “In each of the three cases 

has been changed by the bill under consideration by adding ‘and having no 
lawful employment and having no lawful means of support realized from a 
lawful occupation or source.’ 

“The measure further provides that the burden shall be upon the defendant 
arrested tmder this legislation to show that he has lawful employment or has 
lawful means of support realized from a lawful occupation or source. 

“The vagrancy act has been strengthened in other particulars, notably by 
making persons who frequent or loiter in and aroimd gambling establi^mcnts. 
or est^lishments where intoxicating liquor is sold without a license, subject 
to the vag^cy law. 

“In addiion, the bill prescribes a penalty of not more than $300 or im¬ 
prisonment for not more than 90 da 3 rs, or both such fine and imprisonment, 
in the discretion of the court. The existing vagrancy law merely provides 
that upon conviction a bond may be exacted of the defendant. This has been 
foimd to be totally ineffective. 

“The measure as drafted is directed primarily to persona who are a potential 
menace to the community, and is so couched as not to be burdensome upon a 
person who is a victim of temporary misfortime. 

“At the hearing on this bill no opposition was expressed to it by anyone, 
and the committee unanimously vot^ for its adoption.” 

(The case above referred to is Roze v. District of Columbia, 51 App. D. C. 

277 F. 621.) 
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cited the statute authorizes the conviction for crime | al¬ 
though the defendant did nothing and did it innocuougly. 
They are not in point here.” For further exposition of 
appellant's position see Pinkerton v. Verherg, 78 Mich. o73, 
44 N. W. 582, Commonwealth v. Doe, 167 A. 241; Ex parte 
McCarver, 46 S. W. 936, 42 L. R. A. 587, 73 Am. St. Rep. 
946 and In Re McCue, 7 Cal. App. 765, 96 P. 110. These 
cases may perhaps be reduced to the succinct view that idle¬ 
ness, standing alone, cannot per se be declared to be crim¬ 
inal and that persons of bad repute cannot be charged as 
vagrants unless they are engaged in some course of affiriha- 
tive conduct which bears some relationship to a potential 
for crime. The provision here to be considered does |iot 
distinguish between those having criminal backgrounds ^nd 
those of presumed good character, so it cannot be criticised 
on that score. Neither does it characterize idleness ak a 
crime but establishes a series of conditions which if co¬ 
existent in the individual constitute afl&rmative conduct 
menacing to society. In the case of Ex parte Cutler, 36 P. 
2d 441, the petitioner was charged with an otfense of vag¬ 
rancy based upon the roaming about from place to place 
without a lawful business. The California District Court of 
Appeal distingushed the McCue case, previously decided, 
and declared that roaming about could not be considered the 
equivalent of idleness and that this affirmative condilct, 
coupled with absence of a lawful purpose, constituted a 
menace to the peace and well being of society. To like effect 
is the case of State v. Grenz, 26 W. 2d 764, 175 P. 2d 6^3; 
and it is to be noted that in both of these cases the statiite 
under which conviction was had lacked an important ele¬ 
ment or condition which is present in the statute here 
under consideration—^neither allowed the individual cbjal- 
lenged upon the street to absolve himself of criminality!by 
giving a satisfactory accounting for his presence under sijich 
circumstances. Since under the local statute appellant 
could have relieved herself of responsiibility for crime by 
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supplying the officer with a good account of the reason for 
her presence, she can only justify her refusal to do so by 
asserting that the officer had no right to make demand 
upon her for such an accounting. But there is nothing in¬ 
herently vicious or, for that matter, uncommon, in requir¬ 
ing from an individual an accounting under certain cir¬ 
cumstances. For example, §40-609(a) of the District of 
Columbia Code, 1940 Ed. requires those involved in traffic 
accidents to supply their names and other pertinent infor¬ 
mation before leaving the scene of the accident. At com¬ 
mon law the misprision of felony was a punishable mis¬ 
demeanor and Title 18, §4 of the United States Code de¬ 
nominates as felonious the concealment of a felony by one 
who has knowledge of its actual commission. Public Law 
664 of the 79th Congress, approved August 8, 1946, re¬ 
quires the disclosure of the presence of communicable 
disease and Public Law 83 of the 82nd Congress, approved 
July 27, 1951, authorizes the Commissioners of the District 
of Columbia to require similar disclosures with respect to 
the presence of cancer. In addition there are a myriad of 
police regulations requiring disclosures of those who are 
licensed in a calling pursuant to enactments of the various 
legislative bodies of the states. Consonant with recognition 
that private citizens occasionally by force of circumstances 
are obligated to make disclosures to the police in aid of the 
suppression of crime, it has been consistently held that 
police officers have the right and duty to make inquiry of 
persons on the street in proper cases for purposes of iden¬ 
tification and the like. See the following: 

Ule V. State, 208 Ind. 255,194 N. E. 140,101 A. L. R. 

903; 

Staie V. Zupan, 155 Wash. 80, 283 P. 671; 

Ex parte Kneedler, 243 Mo. 632, 147 S. W. 983, 40 
L. R. A. (N. S.) 622, Am. Cas. 1913c, 923; 

State V. Hatfield, 122 W. Va. 424, 164 S. E. 518; 

Hcargus v. State, 58 Okla. Cr. R. 301, 54 P. 2d 211. 



Accordingly, the present failure of the appellant to pfro- 
vide the officer interrogating her with a good account^ of 
her presence on the street violated a law bearing a dii[ect 
and reasonable relationship to the police power it is j in¬ 
tended to further and which in form is unobjectionable. 
The case of McNeilly v. State, 195 A. 725, is one qijiite 
similar to that at bar. The New Jersey statute there ques¬ 
tioned denominated and provided for punishment of “(dis¬ 
orderly persons’’ as those in the state for an unlawful phr- 
jjose and unable to give a good account of themselves. The 
statute was held to be a valid exercise of the police power 
reposed in the legislature and was held to be neither iniie- 
finite, uncertain, nor vague, providing a clear, definite ^nd 
ascertainable standard of guilt; and the court further deter¬ 
mined that the statute did not trench upon any constitutiotial 
inhibition even though another portion of it provided tjiat 
any person unable to give account of himself (jould be p|re- 
sumed to be in the State for an unlawful purpose. Here ^e 
statute requires the accounting only under circnimstan^s 
which any reasonable person would consider unusual, suspi¬ 
cious, and potentially menacing to society, whereas in ^he 
McNeilly case the statute held constitutional was far broacler 
ill scope and by no means so rigidly qualified the conditi(|)ns 
under which the accounting might be demanded. Like^v^ise 
in the case of City of Columbits v. McCrory, 49 N. E* 2d 5^, 
an Ohio statute providing that one wandering about the 
streets either by day or night and unable to give a reascpn- 
able or satisfactory account of himself should be punishable 
as a “suspicious person” was held to exhibit a reasonaole 
relationship to a proper exercise of the police power and itiot 
violative of any constitutional right guaranteed the indi¬ 
vidual. Again, it is to be observeci, the statute held vakid 
is far more encompassing in its scope than the one here cckn- 
sidered. Under it the individual is subject to being called 
upon for an accounting even though the hour of his preseijce 
on the sitreet is not an unusual one and even though he gifve 
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no appearance of being without a lawful purpose on the 
street 

The reasoning of these courts must necessarily go to 
greater lengths to uphold a vagrancy statute than did the 
well reasoned opinion of Judge Hood in the instant case. 
He said: 

“Every citizen has the right to go freely on the 
streets at any hour of the day or night, provided 
he is there for a legitimate purpose. Such purpose 
may be any legitimate business or pleasure. With¬ 
out visible and lawful business, as used in this 
classification, does not refer to the ordinary voca¬ 
tion of the person but has reference to the pur¬ 
pose of being on the street, and business is not to 
be limited to the pursuit of monetary gain. One 
may have lawful business on the street even though 
he is there merely for exercise or recreation or any 
other proper purpose. Our statute is not to be 
construed as a curfew law, forbidding persons to 
be on the streets after a certain hour of the night. 
Officers of the law have no right to compel one to 
account for his actions merely because that person 
is on the streets at an unusual hour. 

“However, when one’s wandering and conduct 
on the streets at late or unusual hours is such as to 
give reasonaible grounds for belief that his pur¬ 
pose in being on the street is not a legitimate one, 
we think the law may validly require that he be 
called upon to account for his actions and deem his 
failure to give a good account as proof that his pur¬ 
pose on the street is not a legitimate one.” 

In the whole review of precedent bearing upon the issues 
raised by this appeal we have found no statement of judicial 
opinion which better balances the inherent personal rights 
which are guaranteed to every American citizen and the 
public interest which must be served by the enforcement 
of vagrancy laws. It is fruitless, by this brief, to attempt 
an improvement upon that statement. 
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Two other points, although not raised by appellant, may 
be regarded as entitled to consideration. The first is that 
the term “lawful business*^ is one too vague and indefinite 
to base criminal conviction upon. This contention is pre¬ 
mised upon a fundamental misconception as to the meaning 
of the term. According to decided case authority it bekrs 
no relationship whatever to the means of livelihood of the 
individual but is intended and construed to relate only to 
the specific purpose, undertaking or engagement of Ithe 
individual at the time he is observed or called upon for an 
accounting. State v. Grenz, supra; City of Portland v. 
Goodwin, supra. “As we contrue this sub-division jthe 
words ‘visible or lawful business’ must be held as referring 
to the reason why such person is roaming the streets rather 
than any business or avocation in life from which supp|ort 
is derived.’’ Ex parte McLaughlin, 16 Cal. A. 270, 116 P. 
684. 

Secondly, it also might have been argued by the appel¬ 
lant that the question whether she complied with that por¬ 
tion of the statute requiring her to give a good account of 
herself depended not upon her judgment of what constitujted 
a good accounting, but upon the judgment of the officer, and 
therefore the statute was so flexible in its application that it 
failed to prescribe a reasonably ascertainable standard of 
guilt. The fallacy in this argument is that the account 
which must be given is that which w’ould satisfy the |or- 
dinary reasonable and prudent person and the appraisal 
by the officer exercised at the time of arrest is subject to |Lhe 
dispassionate review of the court at trial. It is of no a^jail 
to appellant that the issue of criminality depends upon jthe 
judgment of another rather than upon her own. In |he 
recent case of United. States v, Petrillo, 332 U. S. 1, 67 
S. Ct. 1538, 91 L. Ed. 1877, the Supreme Court held tha^ a 
statute making it a crime to coerce an employer to hire un¬ 
needed employees (in labor terminology, “featherbed¬ 
ding”) was not violative of the Constitution, saying tkat 
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it was within the recognized requirements for certainty in 
the criminal law to compel a determination by the individual 
as to whether the employees he was attempting to compel 
the employer to hire were actually in fact needed, even 
though the question of their necessity was one within the 
judgment of the employer, citing Screws v. United States, 
325 U. S. 91 and United States v. Ragen, 314 TJ. S. 513. 

CONCLUSION 

It is respectfully submitted that the judgment of the 
Municipal Court of Appeals for the District of Columbia 
was right and should be affirmed. 

Respectfully submitted, 

Veenon E. West, 

Corporation Counsel, D. C., 

Chesteb H. Geay, 

Principal Assistant Corporation 
Counsel, D, C., 

Edwaed a. Beaed, 

Assistant Corporation Counsel, D. C., 
Attorneys for Appellee,- 
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Washington 4, D. C. 



IN THE 


United States Court of Af^peals 

FOB THB DiSTBIOT OF COLUMBU. CiBOniT 


No. 11,147 


ci /Ippcais 

tj. o 

CirzilH 



,.cli JUL! 211952 


MILDRED G. BEAIL, Appellant, 

V. 

DISTRICT OF COLUMBIA, Appellee. 



PETITION FOR REHEARING IN BANC 


cu^:-n\i 


Vebxon E. West, j 

Corporation Counsel, D. C., j 

Chesteb H. Gbay, j 

Principal Assistani Corporation 
Counsd, D. C., 

Edwabd a. Beabd, 

' . I 

Assistant Corporation Counsel, D. C\ 
Attorneys for Appellee, I 

District Building, I 

Washington 4, D. C. ! 

William J. Hughes, j 

Amicus Curiae, \ 

j 

Bowen Building, 

Washington, D. C. 


DIVItlOM OP PfUNTINO AND PUDLICATION0—D. C. OO' 


I 






IN THE 
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i 

No. 11,147 i 

I 

MILDRED G. BEAIL, Appell<int, 

i 

V- . ! 

DISTRICT OF COLUMBIA, Appellee. \ 

_ I 

j 

PETITION FOE EE H EARING IN BANC i 

j 

JUEISDICTIONAL STATEMENT I 

The submission of this petition is authorized by Rule 26 
of the General Rules of this Court. Undersigned counsel 
certify that this petition is presented in good faith and not 
for purposes of delay. j 

STATUTE INVOLVED i 

i 

The respondent was charged with and convicted of a viola¬ 
tion of Section 8 of the Vagrancy Act in force in the District 
of Columbia, D. C. Code, 1940 Ed., Supp. VTI, Sec. 22-33p2, 
which in pertinent portion provides as follows: j 

“The following classes of persons shall be i 
deemed vagrants in the District of Columbia: j 
• * • (8) Any person who wanders about the I 
streets at late or unusual hours of the night with- j 


2 


out any visible or lawful business and not giving a 
good account of himself.’^ 

Said conviction was aflSrmed by the Municipal Court of 
Appeals for the District of Columbia in an unanimous 
opinion dated August 6, 1951. 82 A. 2d 765. Petition for 
allowance of appeal to this Court from that judgment was 
granted and this Court reversed that judgment in a divided 
opinion dated June 26,1952 (— U. S. App. D. C. —, Beail v. 
District of Columbia, No. 11147). 

FACTUAL STATEMENT 

In order that the contentions of the petitioner herein- 
under set forth may receive most favorable consideration, 
it is necessary to fully set forth the evidence originally 
introduced by the prosecution to support the conviction 
exactly as was set forth by the Trial Judge in the original 
record certified to the Municipal Court of Appeals for the 
District of Columbia, which, insofar as is pertinent, is as 
follows: 


“OflScer Lewis A. Fouchett was sworn and testi¬ 
fied that on February 22, 1951, he saw the defend¬ 
ant about 1:00 A. M. in the 800 block of K Street, 
N. W. in 'front of Safeway Lunch, keeping her 
under observation for about fifteen minutes. He 
then asked her why she was on the street at that 
hour and she replied that Fouchett should knovr 
that she was a good girl and was not doing any¬ 
thing wrong. He testified that on February 24th, 
at about 1:00 A. M., he observed the defendant in 
front of the B & E Restaurant in the 500 block of 
G Street, N. W. talking to an unidentified man, 
keeping her under observation for about ten 
minutes. On February 25th, at about 2:00 A. M. 
he observed the defendant standing on the corner 
of 8th and I Streets, N. W., saw her walking into 
the yard of a residence in the 900 block of 8th 
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Street then to the 800 block of K Street where ! 
she stood in front of the Safeway Lnnch for a j 
while. He inquired of her as to why she was on the i 
street at that hour and she replied that she was on j 
her way home. On February 26th, at about 10:15 j 
P. M., he observed the defendant standing in the ! 
500 block of G Street, N. W. for a period of about | 
ten minutes. Later the same night, at about 11:30 i 
P, M., he observed the defendant standing in the j 
800 block of K Street, N. W. and later in the 900 | 
block of 8th Street, N. W. Later that night, at I 
about 1:30 A. M. on February 27th, he observed i 
the defendant in the 800 block of K Street, N. W. 
Upon inquiry as to why she was continuously on 
the street she replied that she was ‘just out.^ On 
the next evening on the same date at about 11:20 
P. M. this witness observed the defendant with one 
Doris Richardson, a known and convicted prosti¬ 
tute. The two women were observed in the 800 
block of 8th Street, N. W. for a period of about I 
ten minutes. After midnight on the same evening, | 
at about 1:45 A. M. the two women were observed i 
talking to two unidentified men in the 800 block of ! 
K Street, N. W. This conversation lasted about j 
twenty minutes. The witness then approached the j 
defendant and asked her how business was. She j 
asked the witness if he had $10.00 to spend. When | 
asked if she had a husband the defendant replied I 
that he took care of her. On the next evening on | 
the same date, February 28th, at about 11:20 P. M. i 
the witness observed the defendant in the 600 block j 
of G Street, and on the comer of 6th and G Streets, j 
N. W. in front of the Parthenon Restaurant. The i 
defendant remained in this locality for about fifteen I 
minutes. On this same evening after midnight, at i 
about 1:50 A. M. on March 1st, this witness ob- j 
served the defendant at the corner of 8th and I j 
Streets, N. W. She put her head in the window j 
of an automobile that approached and defendant ! 
conversed with the occupants for about five min- j 
utes and then walked to 8th and K Streets, N. W. j 
where she stood on the corner for about five | 
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minutes. On the next evening, March 2nd, at about 
1:20 A. M., the defendant, again in company with 
Doris Richardson, was loitering in the vicinity of 
8th and K Streets, for a period of about twenty- 
five minutes. Doris Bichardsom then got into an 
automobile with an unidentified man and the de¬ 
fendant remained in the area on the street for 
about ten minutes after her companion left. On 
March 5th, at about 10:00 P. M. the witness ob¬ 
served the defendant in conversation with an uni¬ 
dentified man in front of the Parthenon Restaurant 
for about ten minutes. Later the same evening, at 
about 2:00 A. M. on March 6th, she was again ob¬ 
served at the comer of 8th and K Streets, N. W. 
on the street for about fifteen minutes. The witness 
asked her why she was on the street and she replied 
she was doing nothing wrong. He asked how busi¬ 
ness was and she replied that no one had any 
money. On March 7th, at about 10:00 P. M., the 
defendant in company with Doris Richardson was 
observed oin the street in the vicinity of 6th and H 
Streets for a period of about ten minutes. Later, 
at about 1:50 A. M., the two were observed on the 
corner of 8th and I Streets for a period of about 
twenty-five minutes, during which time the defend¬ 
ant conversed with the driver of an automobile. 
On March 8th, at about 2:10 A. M., the witness ob¬ 
served the two women on the street in the vicinity 
of 8th and K Streets for a period of about ten 
minutes. When asked why she was out on the 
street at this hour by the witness she replied that 
he should not ask her that and laughed. On the 
evening of March 8th, at about 10:00 P. M. and 
again at 11:45 P. M., the two women were observed 
on the street in the vicinity of 8th and K Streets. 
On the latter occasion they entered into discussion 
with an unidentified man and he followed them 
into a house in the 900 block of 8th Street, N. W. 
On March 10th, at about 1:45 A. M., they were 
observed loitering and talking at the corner of 
6th and G Streets, N. W. for a period of about 
fifteen minutes. On the next evening, at about 




11:50 P. M., on the same date, the women were| 
observed by the witness in the vicinity of 8th and 
I Streets, N. W. Again on March 13th, at abontj 
12:05 A. M., the witness observed the defendant on| 
the street in the 900 block of 8th Street, N. W. andj 
asked her why she was on the street at that hour. I 
She replied that her husband was drunk in thej 
Safeway Lunch and that she was going home. Upon! 
inquiry she replied that she had left Doris down at] 
Monty ^s place. The witness placed the defendant 
under arrest and preferred the instant charge i 
against her.” ! 

ABGUMENT IN SUPPORT OF PETITION 

The case originally came to this Court on petition flrom 
the Municipal Court of Appeals for the District of j Co¬ 
lumbia and the issues raised by the petition were set dbwn 
for oral presentation before a Division of this Court Com¬ 
posed of Chief Judge Stephens, Circuit Judges Probtor 
and Bazelon. The defendant below, then the petitioner, 
raised four points in the petition, the first three of which 
were of little or minor substance, involving respectively 
reference to her associate as a prostitute, the apparent re¬ 
jection of defense testimony by the Trial Court, and the 
proximity to her home of the offense. The fourth ques|;ion 
raised concerned whether the terms of the statute by reason 
of a failure to provide reasonably ascertainable standards 
of guilt deprived her of due process of law contrary to j the 
Constitution of the United States. At oral hearing on the 
petition the Division of the Court as then constituted ex¬ 
pressed great interest in the determination of this question 
and thereafter counsel for the parties, as well as amicus 
curiae appointed by the Court, devoted their attention pri¬ 
marily to this issue, although the other points preserved 
were briefed and argued. . | 

The majority of the Division of this Court which heard 
argument on the merits, composed of Circuit Judges Edger- 





ton, Proctor and Bazelon, reversed the conviction and in so 
doing turned the case upon two points of law which were 
neither briefed nor argued by counsel for the appellant or 
amicus curiae and upon which the District of Columbia 
has never had opportunity to present -its views to this 
Court. 

The majority first held that the quality of the evidence 
introduced by the prosecution was insuflScient to support the 
conviction on the specific ground that the questions ad¬ 
dressed to the appellant by the complaining witness did not 
constitute a demand upon her to account for her presence 
at the place she was found and under the conditions then 
existing. All of the interrogation of the appellant by the 
complaining witness has been labeled in the opinion of the 
majority as a series of ‘‘casual or bantering questions.” 

The police officer involved in the instant case was mani¬ 
festly addressing questions to the appellant for the express 
purpose of obtaining an accounting from her in the routine 
enforcement of Section 8 of the Vagrancy Act. When para¬ 
phrased to the first person from the Statement of Proceed¬ 
ings and Evidence they were as follows: 

“Why are you on the street at this hour?” (To 
which he received a reply which counsel will char¬ 
acterize as casual or bantering, to wit: “I am a 
good girl and not doing anything wrong.”) 

“Why are you on the street at this hour?” (To 
which reply was made: “I am on my way home.”) 

‘ ‘ Why are you continuously on the street ? ” (To 
which reply was: “I am just out.”) 

And after observing the appellant in company with a 
known prostitute conversing with men on the street at late 
hours: 


“How is business?” (To which the reply was 
made: “Do you have $10.00 to spend?”) 




Then next: 

“Do you have a husband!’’ (To which reply 
was made: “He takes care of me.”) 

I 

And after almost continuous observation of the appel^ant 
on the streets at late and unusual hours: 

“Why are you on the street?” (To which he 
received the reply: “I am doing nothing wrong.”) I 

Followed by the Question: | 

“How is business?” (And the reply; “No one 
has any money.”) | 

Then on a later occasion: | 

“Why are you out on the street at this hour?” 

(To which he received the laughing reply; “You 
shouldn’t ask me that. ”) ! 

And on a later occasion, after continuing observation!: 

“WTiy are you on the street at this hour?” (To 
which the reply was made; “My husband is in the i 
Safeway Lunch and I am going home.”) i 

It is impossible for counsel to understand how a potice 
officer could have maintained a vestige of courtesy and at 
the same time have more insistently called upon the apjlel- 
lant to account for her presence on the street. The oily 
remark he made which could possibly have been construed 
to have been casual or bantering is the question “HoW is 
business?”; but such a question serves a very real and ;‘ar 
more pertinent purpose. Any woman upon the street ! at 
that hour for a lawful purpose would have either replied 
to it with a blank uncomprehending stare or would h^ve 
bitterly resented its implications. The fact that the ap¬ 
pellant replied in jocular fashion and as much as admitted 
that she was soliciting prostitution is cogent evidence, no 
doubt accepted by the Trial Court, that she was on the 
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street for an unlawful purpose and could not give a proper 
and truthful accounting for her presence. 

The opinion suggests that should the police officer have 
received no reply to his questions or should the appellant 
have pleaded constitutional rights as a justification for re¬ 
fusal to answer more specifically (neither of which was the 
fact in the instant case) the officer should have pressed the 
question by saying ‘‘That won’t do. You’ll have to tell 
me what you’re up to.” Counsel are at a loss to under¬ 
stand why these words should be regarded as more insistent, 
more demanding, less casual or less bantering than the 
forthright query “Why are you on the street at this hour?” 
The opinion does not explain what duty, if any, was upon 
the officer with respect to the next question to be addressed 
to the appellant in the event she refused to respond to the 
demand “You’ll have to tell me what you’re up to.” Pre¬ 
sumably the second refusal would not do either. 

The opinion as written leaves enforcement officers hope¬ 
lessly at sea with respect to the proper method to be used 
in gathering evidence sufficient to support a conviction 
pursuant to this section of the Vagrancy Act. 

The opinion assigns as a second reason for reversal a de¬ 
ficiency in the proof in that, on the occasion of her arrest, 
the appellant gave an accounting for her presence on the 
street which was not on its face unreasonable and which has 
not been proved to be untrue. 

Pursuant to the dictates of this Court’s opinion in Dis¬ 
trict of Columbia v. Hunt, 82 TJ. S. App. D. C. 159, 163 F. 
2d 833, the prosecution did not charge the appellant with the 
commission of an offense occurring at a particular time and 
place; it charged the appellant with occupying the social 
status of vagrancy during the twenty-one day period within 
which the police officer had her under purposeful observa¬ 
tion. Whether the occupation of the status of a vagrant is 
such a misdemeanor committed within the officers presence 
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as will justify arrest without warrant may perhaps bel an 
interesting point entitled to the most careful deliberation 
but such a question is not before this Court in this cjise. 
The familiar case of Albrecht v. United States, 273 U. S- h 
inhibits any consideration of propriety of the arrest. '|Dhe 
issue in the Court below was only whether the appellanj; at 
any time during the period alleged in the informatio>n oc¬ 
cupied the status of a vagrant. The majority opinioni if 
counsel read it aright, distorts this issue by hinging crijni- 
nality upon proof that at the last moment prior to arrestj all 
elements of the status are physically apparent to the arrest¬ 
ing officer. j 

In its opinion the Court has selected a hypothetical set 
of facts in connection with which it said: 

“It would hardly be contended that a well-behaved 
citizen may be arrested on sight, in his office, in the 
middle of the day, and convicted of vagrancy be- j 
cause he formerly wandered about the streets at 
night with no visible or lawful business and not j 
giving a good account of himself.” 

Whether such a citizen could be arrested on sight, as dis¬ 
tinguished from his arrest on warrant, is not the issue; ijut 
assuming that such a citizen had been the constant associate 
of the present appellant under the circumstances introduced 
in evidence against the appellant and assuming similar 
jocular replies made by him to accusations of, say, pander¬ 
ing for the appellant, his conduct and behavior at the nio- 
ment of arrest, although perhaps bearing upon the validity 
of his arrest, could not, in view of counsel, operate as a 
defense to the occupation of the status of vagrancy duriijig 
the whole 21 day period involved. 

However, the sentence in the majority opinion which peti¬ 
tioner most seriously questions is the following: “One w(io 

1 Cf Briveffar v. United States, 338 U. S. 160, 93 L. Ed. 1879; afiUs v. 
United States, - U. S. App. D. C. -, 196 F. 2d - (1952). | 
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is not violating paragraph (8) when he is arrested cannot, 
in our opinion, be convicted of vagrancy because he former¬ 
ly violated it.” 

The District of Columbia is the first to admit that the 
prosecution and punishment of persons who might be de¬ 
scribed as ex-vagrants at a time when the menace occasioned 
to society by their former status has abated would be ill- 
conceived in the extreme. On the other hand the indis¬ 
criminate application of such a criterion as that above set 
forth, would effectually prevent the prosecution of crime; 
for all crimes except vagrancy in nearly every case are 
committed at a specific time and place and constitute “for¬ 
mer violations” at the time of arrest. This Court obviously 
does not intend any such doctrine to be applied uniformly 
throughout the field of criminal law enforcement. The only 
basis by which this doctrine can justly be exclusively ap¬ 
plied to vagrancy cases, so far as counsel can conceive, is 
that a temporary or appreciable suspension of the status 
condones the traoisgression. But the logical extension of 
this doctrine would countenance its applicability at the time 
of trial as well as at the time of arrest; and, since physical, 
visible, and apparent elements of the status would have 
indubitably dissolved from view at the time of trial, prose¬ 
cution in all cases preferred pursuant to paragraph (8) 
of the Vagrancy Act would be unsupportable. The above- 
quoted statement is irreconcilable with the opinion of this 
Court in the Hunt case, supra, with any theory of arrest for 
vagrancy on warrant and, in the view of counsel, effectively 
interdicts every future prosecution preferred under this 
paragraph of the Vagrancy Act. 

CONCLUSION 

It is respectfully submitted that the mandate of this 
Court should be stayed pending decision upon this petition, 
that the judgment of this Court entered June 26, 1952, 




shonld be vacated, that rehearing of this cause before I all 
Judges of the Circuit sitting in banc should be granted, ^nd 
that upon such rehearing entry of judgment affirming ^he 
judgment of the Municipal Court of Appeals for the Ijlis- 
1 rict of Columbia should be made by this Court. i 


Respectfully submitted. 
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